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OBJECTIVE:

To detail what happens to a capital case
after conviction.

To discuss issues that affect whether a case
will be affirmed/reversed on appeal and in
post-conviction proceedings.

To provide a primer and update of
prosecutions and public record requests.

OVERVIEW:;

After Conviction: Direct Appeal, Post-conviction
proceedings, federal habeas.

Pre-trial and trial tips that may affect the case
post-conviction.

Public record requests.

Questions.




Direct Appeal

Arizona Rule of Criminal Procedure 31.2(b)-automatic
appeal to the Arizona Suprema Court when the defendant
has been sentenced to death.

The defendant cannot waive this appeal.
On direct appeal the defendant may only raisa record
based claims.
There is always oral argument on capital cases on direct
appeal.
Aftar the case is decided on appeal the defendant may
directly petition the United States Supreme Court for
certiorari.
The conviction is 2-3 years old at this point.
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Post-Conviction Relief (“PCR”) Procecdings

After completion of the direct appeal and/or the petition for
certiorari, tha Arizona Supreme Court files a PCR notice on
the defendant’s behalf (Rule 32).

Arizona Rule of Criminal Procedure 32.4(c){1) provides 12
months from the date of appeintment for counsel to file a
PCR petition.

The defendant can raise non-record based ciaims, as set
forth in Rufe 32.1.

The most common claim raised in PCR is ineffective
asgistance of counsel ("IAC") claims.

PCR - IAC Claims — Strickland

IAC claims are reviewed under Strickland v
Washington (U.S. 1984).

Under Strickiand the defendant must show:

(1) that his attorney's performance was
deficient and

{2) that he was prejudiced as a result.




IAC Claims — Strickland

Under Strickland, judicial scrutiny of
counsel's perforrmance is highly deferential.
Wong v. Belmontes (U.S. 2009).

Prejudice — a defendant must show a
reasonable probability of a different result —
not enough to show “conceivable effect” on
outcome.  Harrington v. Richler (U.S.
2011).
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PCR proceedings-continued

The tnal court {the same trial judge, if still on the bench)
reviews the PCR petition. The court first determines what
claims are precluded under Rule 32 2(a) and then
determines what, if any, claims are colorable. The judge
may grant a hearing on any colorable claims,

After the PCR petition is denied or granted, the losing party
may petition for review by the Anizona Supreme Court.
After the case is decided on raview the defendant may (pbut
usually does not) directly patition the United States
Supreme Court for certiorari.

The conviction is 6-9 years old at this point.
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Federal habeas

Case is final after conclusion of direct appesl and 1-year
statute of limitations begins, but filing time is tolled while
PCR proceeding is pending

Once the Arizona Supreme Court denies the petition for
review in the PCR proceeding, the limitations pericd is no
longer tolled

The defendant then has one year te file a petition for writ of
habeas corpus in federal district court.

The case is reviewed by one district court judge

The conviction is 5-10 years old at this point.




AEDPA (1996): Changed Habeas Law

Establishes a 1-year statute of limitations for filing faderal habaas
petition (5 months for capital cases in opt-in states)

Authorizes federal judges o deny on the merits any claim that a
patitionar failed lo axhaust in state court;

Prohibits a federal court from holding an avidentiary heering when the
palitioner failed to develop the facts in stata court, excepl in limilad
circumstances;

Bars succassive petilions, except in limited circumstancas; and

Mandates a new standard of review for evaluating staie court
daterminations of fact and applications of constitulional law.
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Federal Habeas Concepts

; Must first exhaust federal claim in state court,
Must fairly present operative facts and legal principles.
Procedural Default: If a claim has not been exhausted, it is
defavited if the defendant cannot go back to stata court to
exhaust it.

e Exception: Martinez v. Ryan (U.S. 2012) =

: Section 2254(d} provides highly deferential
standard .._state court decisions must be given the benefit
of the doubt.
State proceedings are central process, not just preliminary
step for later fedaral habeas proceeding. Haminglon v.
Richter (U.S_ 2011}

28 U.S.C. Section 2254(d)

(d) An application for a writ of habeas corpus
on behalf of a person in cuslody pursuant to the
judgment of a State court shall not be granted
with respect to any claim that was adjudicated
on the merits in State court proceedings unless
the adjudication of the claim -

{1} resultad in a dacision thal was contrary to, o involved an
unreasonable application of, cisarly astablished Federal law. as
delamined by the Suprame Court of the United States; or

{2) resulled in a decision that was based on an unreasoneble
detarmination of the facts in light of the evidence presenled in tha
State court procaading,




[

IAC Claims — Double Deference

Pivotal question in federal habeas is whether
state court's application of Strickiand standard
gg%t)mreasona fe. Harmrington v. Richter (U.S.

A *doubly deferential judicial review” apglies to
a Strickland claim evaluated under the Section
2254(d)(1%slandard. Knowles v. Mirzayance
(U.S. 2009).

Double deference = both state court and
defense attoney get the benefit of the doubt.
Burt v. Titlow (U.S. 2013).
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IAC CASES

Woods v. Donald, 135 5.Ct. 1372 (2015)
Hinton v. Alabama, 134 5.Ct. 1081 (2014}
Harrington v. Richter, 131 §.Ct. 770 (2011)
Cullen v. Pinholster, 563 U.S. 170 (2011)
Rompilla v. Beard, 545 U.S. 374 (2005)
Wiggins v. Smith, 539 U.S. 510 (2003)

Martinez v. Ryan

Ineffective assistance of post-conviction counsel as
cause to excuse procedural default.

If there is not @ mechanism in state court to address
inaffective assistance of post-conviction counsel, the
federal courts raview the claim, without any
deference to a (non-existent) state court decision.
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Federal habeas-Ninth Circuit Court of Appeals

If the district court denies relief on the habeas petition, the
defendant may appeal the “cartified” issues to the Ninth Circuit
Court of Appeals,

The defendant may also brief non-certified issuas on appeal.
although the Ninth Circuit does not have to consider those
claims.

The case is reviewed by a 3-judge panel.

After the Ninth Circuit issues a decision, the losing party may
petition for a rehearing an banc, which is 11 judges.

Tha lesing party may then petition the United States Supreme
Court for certioran,

The conviction is 15-20 years old at this point.

Litigation over method of execution

| T et T |
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PRESERVING YOUR RECORD
AND PROTECTING YOUR
CONVICTION

TIPS TO IMIPROVE YOUR CHANCES OF AFFIRMANCE ON
APPEAL AND DENIALIN PCR AND FEDERAL HABEAS

Making a Record
Recent issues
Disclosure
Preclusion
Admissibility
The Defense




MAKING A RECORD

If it's net in the record--it doss nat count on appeal

;‘:—llwumdldWImm undar Arenna Rule of Criminsl Procsdurs

Carthed tramsenpts of the panalty recorded proceedngs
;ﬂﬁmmmnmnqaﬁi mnma seeArz R Evd
Al *docymaents,

lrpumm(u w-pom mu.ur.n

mmmmm ummmﬂlmw eppelisie court
m B o oF cadete from the recond on appes! within the bmelines et forth
under 3 Bay3)

Rk X2 procesdings at the Insl court level are not recod-based
| s Anzone or
mcmw] 1.1 Buprete Coust Mrough o pelthon flor review, ses

m‘l‘lﬂd capitsl cases Anz. R.
Cnm [] uqcila» :o)—-ehommn hlnwm“mwb:.
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MAKING A RECORD-continued

A well-mada record could save you from a retrial:
Colloquies.
- Maka sure the trisl court has a coitloquy with the defencant if he waives:
» The right 1o tastify.
= The right 1o allocuta,
= Mitigation. In this case, aiso gat a profler from the defense stiomenytl!
Slipulations
= Il you slipulate—get the “why" you stipulated on the recomd.
Nor-court involved agreements are good, and probably spprecisied by

iha court, but if they are ot on the record, they may haunl you in the
future.

+ 1t will probably be 5-8 years befora you or defensa counsel are asked
about t-will you remember then?

T G T e S e et

MAKING A RECORD-continued

Rulings.
= Detailed, non-summary nalings RULE!|
« Alternative rulings (in a mation for a new trial)
& Properly admitted
= Harmlass
- REMEMBER, the federal courts MUST GIVE DEFERENCE to
state court rulings,
Is it on the record?

« Make sure that the court reporters ara transcribing side bers.

« No in chambers meetings without the court reporter.
Descniba physical evidence in datail, beczuse it won't ba sant to tha
court (8.9, the weight of an itern, the size of a knife, etc.)

Sy T T ot |




MAKING A RECORD-continued

Post-trial

« Talk to your jurers
o Thera is a recent trend of defense contacting jurors in post-
conviction
= Head this off by speaking 1o them after trial—hava your case
agent of 8 paralegal or someone there 1o witness what they say
* Move to supplement the record with the jail visitation reconds.
= This could suppor later claims of IAC
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Recent Issues:
Victim Impact Statements

You have an affirmative duty to review victim impact
slatements. See State v. Carison, 351 P.3d 1079, 1085,
161 n.8 (Ariz. 2015) (“In 2 case such as this, when the
victim reads a letter or speaks from notes, the prosecutor
has a duty to review the contents of the proposed
presentation to help prevent introduction of statements
regarding the defendant’s sentence. If in doubt, the issue
should be referred to the judge bafore the jury is
permitied to hear any statement advocating a potential
sentance.”)

Victim Impact Statements continued

Problem statements:

Carison, 351 P-3d at 1095, 1) § 59-60

~ Statements: ‘[Defendant] is a dangerous man. Who will be safe
around him? What placa is there in our society for a man who
would kill a woman like this?” *| don't believe that any of us wil
ever be safa if he'a allowed freedom in his (ifetime.” “What
punishment should ha face? This is up to you.*
Problem: impermissibly advocates for the death penalty
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Victim Impact Statements continued

Problem statements (continued):
State v. Rose, 297 P.3d 906, 916-19 1] 43-58 {Aniz. 2013)
Court had not seen such &n "extensive® victim sentation,
and, while not raversibie. i cama * angm]m
Thaeouﬂdk.lnulrwm bt.lll:ﬂﬂdzed.
= Widow lemng dufendamu “cop killer” and
ukingjuryw mgmaappmpdam {problem: vengetul
racnrrmnndsﬂoﬂ

that approached a sentencing
-,Plamg;uww:uufumcarl “Last Cail’ (problam: marginaly
o Wmmmmmmmmomrsm

" iy (p hwwla )
-Evhmaunmmmmwlmm aring clothing
resembiling polica unitorms, and photos of his survivors at his
gravasite
- = 9

Recent Issues: Mitigation Rebuttal

Mitigation rebuttal testimony—needs to rebut something or be
refevant to whether the defendant should be shown leniency
(test: Dsrare v. Hamplon, 140 P.3d 950, 963, 151 (Ariz.

2006,

Impeach defense experts if possible, but don't humiliate or
obliterate them.

Don't pile on—even if defense does not cbject

State v Naranjo, 321 P34 368, 411-12, ﬂM&nt‘ {2014) {guitt
phase issue—other act evidence to to rebut insarily defense)

Court finda no fund: | prTor, but was ied]” by use of ]
prier profane and ] aboud his 0 and & femate
polics officar

Footrot " of juslics. snd that the
'Sutedl. dtha mmybyumnmmmm

rom an unredacted pelice report, even abaent obiection”
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Disclosure

When in doubt - DISCLOSE!
Polics afficer issues (aven f they played a very minor rola in the casa)
Witness impeachment material
Lay witnesses
Expert whineises
Other cases whera a police officer, witness, or axpert testifind
Make a RECORD of your disclosure/discovery
Discovery/disclosure receipts
Bate-stamp documants or pholas-80 you have o record of EXACTLY
what documents or photos were discicsed.




Precluding Evidence

Test for precluding witnesses for discovery violations—4
prongs for court to consider (Naranjo, 321 P.3d at 407,
30):

How vital is the withess?

Will the withess's testimony surprise or prejudice the oppasing party?

Did bad faith or witfuinass motivata the discovery violation?

Any oiher reievant factors
Preclusion is a last resort and should only be invoked when
{ess severa sanctions would be inadequate (/d.}

AR
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Precluding Evidence continued

Just because you can seek preclusicn, does not mean that
you should—it could lead to an IAC claim later and, if the
preclutded evidence is critical, could result in a retrial
Continuance v. Preclusion

Expert witness**

Evidence
Ask yourself:

“How much will { hurt my casa il it comes in?”

*How important is it o the defendant's case?”

"Could it actually help my case?”

“Couid | end up having to retry this casa?”
Don't fight a defendant's presentation of mitigation,

Offering Evidence

If there is a raal issua with evidence you want admitted—
Ask yourself-
“How much do | need this evidence?"
*Is it cumulative to evidence | eiready have or o proving an slement of
the offense?”
Weigh the need for the evidence v the risk of reversal on
appeal bacause the evidence was improperly admitied.
Do your own 402 balancing test
A trial judge agreeing with you is not the sama as 5 judges on the
Supremae Court.
404({b) avidence—makea sure there is a limiting instruction
given.

S
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THE DEFENSE

Don't comment on or off the record about the defense or
the defense attomey
Be concemed if the defense does not seem prepared.

Ask quastions about this on the record.
Remember, ne matter how good you think defense counsel
18, or how good your working relationship is, they will be
called inaffective.
Get the defense's thought process or strategy on the record
if possible.
Keep in mind that in PCR the STATE is DEFENDING THE
DEFENDER!

P = Y T S e o A S DA Y 1
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Conclusion

Make a good record.

Disclose, disclose, disclose.

Continue, don't preclude.

Know when enough is enough.

Make sure the defense is doing their job.
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PUBLIC RECORDS
REQUESTS AND
PROSECUTION
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Public Records Requests?

X h 1 ital
Direct Appeal, Rule 32, Federal Habaas, AND
A Public Records Request for the Case Filel
A.RS § 35-121 et al. allow anyone, including defendants
and defense attomeys, to make public records requests
MCAQ has public records requests in 9 capital cases
Requestors are Office of Public Advocate (3); Federal PO (3); and
private defense attomeys {3).
Police Departments likely raceive similar requesis!
Publig R R =P viction Digcow
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Public Records Request Process

Defense Attomev submits PRR to MCAQ COR
MCAQ COR orders file and scana if;
MCAQD Atlomeys review, redact, and relaasa raconds;
MCAQ does not producs o priviege log;
Defense Attomays Can Enforos PRR in Civil Court
Fite a civil spacial action that is assigned o civil trial judge;
MCAQ Chvil Services Division represents Stale;
Clvil trial judges have ordered MCAQ to producs privilege log In at least
one capilal case;
Private aftormeys mora Rkely to tigata public records requast

Public Records Requests = Post Conviction Discovery

Public Records Request: Examples

DEC 2011 Public Defender subimits PRR s MCAD for case file;

MAH 2012: MCAD provides casa Bl on 35 CD ROMS;

MAR 2013 PD Blad drsoowidy mation ko cise bls in PCR

ot:ram mmamuummmmmmmm
12 reaew matanial in MCAQ cane Mo,

oc"rzma PO fles another diwcorvery motion for case fle, MCADVADG cpposa;

szm PCRITral kg ordars MCACIAD to progducs privileged docunents fot in
ITIFE e,

FEB:D15 WMCADVAG provie PCRITHa fudge sting case Mia for in Camara Feview,
MAR 2015 Igcnmwmmmmuwniuuﬂt NCADIAS have discovery

AFR 2018 PO MCAD teatify ot ¥ haaning;
MAY 2015 Hearing oocurs, but prosecutons do not have b ety

Siate v Princer Filed by defente counsel, judpe ordersd MCAL 1 produce » privlege log:
Staty v Jopsph Flied by datense counsal: pendmg ruling o privilege log;

Public Records Requests = Post Conviction Discovery
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Preparing for Public Records Requests

Eile C! ut In ASes;
Organize case fie:
m:-rmumwmmmm

Discard duplicats reconds (mwﬂuolmmm Y
Smmmdd-mmlkﬂw mmmm

memwuﬂmmn-mm

= Clearly identify diacewary provided to sl deferme counsel;
Scan and bates stamp antiry Be;

@
Thmvdlb-apuwcm o5l for the cass fila, and possibly for
emals and parsonnel fMe s togd
Allumnumtmlmmonuﬂn(cmm-pﬁvwmm will ba
disciosed 10 muttiple delense attorneys and judges aver the nexi 20 years.
Dmlmununhlmﬁwmwmnm and itis
shways better to resoive them sooner rather than later
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Questions?

Lazsy Gatd
Chta! Canasal. CapHal
Atizens Allstary Q.

L1
Asalstant Atlsrnay Geasral, Capiiad Litigstien Beclian
Arlaons Auunn Qepetal’'s Gltica

Michaal Witchell
]

Atlarney
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